ACQUISITION SYSTEM REBIRTH

HIGHLIGHTS OF THE
FEDERAL ACQUISITION
STREAMLINING ACT OF 1994

Lowering Government’s Cost of Doing Business

€ U5 Government spends
' approximately 200 billion a
vear on the procurement of
goods and services. Yet the ac-
quisttion system is huge, complex and
confusing, The system is burdened
with an outmoded and fragmented
statutory foundation, regulatory and
precedural proliferation beyond com-
prehension, a workforce that 15 In
marny cases underdeveloped, and an
absence of accountabiliny,

The intent of P.L. 103-355, com-
monhy referred to as the Federal Ac-
quisition Streamlining Act of 1994,' is
to develop a more equitable balance
between povernment-unkque require-
ments and the need to lower the
government's cost of doing business,

The Act addresses these objectives
through an emphasis on increasing
government-wide reliance on the use
of commercial practices, poods and
services; streamlining the rules and
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regulations that govern high-volume
coniracting activities, which represent
an overall low-dollar expenditure; and
Increasing the selling opportunities
for small businesses.

The passage af the bill ends four
years of integrated cooperative bipar-
tisan effort, which started with the
Department of Defense (DoDY) Acqul-
sition Law Advisory Panel, commonkby
known as the Section BOO0 Panel. It
represents the combined cfforts of the
House and Senate Armed Services
Committees, the Senate Government
Affairs Commimtee and the House Gov-
ernment Operations Committee, along
with a tremendous contribution of
information, ideas and opinions from
the Offlce of Federal Procurement
Pollcy (OFPP). the Dol and industry.

Several messages in this legisla-
tion should not be overdooked. The
Act consists of almost 400 pages that
serve to emable or reinforce existing
authorities and expunge obsolete and
redundant statutes to recoup a less
than four-percent cost saving. The
existing rules and regulations, if
sireamlined and thoughtfully ex-
ecuted, could increase that savings 1o
as hlgh as 60 percent. The Act, how-
ever, Is a start. It is a scratch in the
patina of this bar of gold, The real cost
savings and real streambining can be
accomplished only by the hands-on
people in the apencies.
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Simplificd Acquisition
Threshold

Currently, purchases of 25,000 or
less can be made with simplified ac-
guisition procedures. As a result, these
small purchases can be completed

Nowvermnber-December 1904



relatively expeditiously. Raising this
threshold to $100,000 and redefining
it as the “simplified acquisition thresh-
old.” expands the streamlined pro-
cess of making small purchases and
reduces the administrative overhead
needed for such purchases, resulting
in substantlal savings for the govern-
ment. This action would allow use of
simplified procedures for an addifonal
45,000 procurement actions that have
an aggregete value of approximatehy
53 billion per year.

[ no way should this be inter-
preted as a lack of contral In the
procurement process. For example,

&

President Clinton signs Public Law 103-355, commuwiy referred to
ax the Federal Acquisition Streamlining Act of 1994, 13 Oclober
1994, From kefi: Semator Pairick Leafyy (D-VT); Semabor Sinom
Thurmand (R-5C) Bepresentative Patricio Schroeder (D-000; Rep-
resematie fome Hamean (D-CA): Representod !
Dy Senator WHIKam Cohen {R-ME); Vice Presidenr Al Gare
Semator Roberd Smith (R-MNH); Represenlatie Komdid Drefluems (-
tor Carf Lewin (D-MID

CA): Senator [ohn Glenn (D-CXH); Sene
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tve Johin Convers, fr

procurement integrity statutes and the
Competition in Contracting Act (CICA)
still apply. Natice requirements must
still be published in the Commerce
Busimess Daily 15 days pror to the
issuance of a sollcitation for any pro-
curement over 523,000, and this will
continue. Such notice, however,
would be phased out as electromic
commerce procedures and systems
come into being.

Contracts for more than $2,500,
but less than the simplified acquisi-
thon threshald, are reserved for small
businesses, and the Act specifically
authorizes the continued wse of sct-

asides. A new

E micropurchase

threshold of

__% £2.500 enables

apency officials o

make simplifled

purchases and

credit card pur-

chases of up to

20,000 per year,

per official with a
few restrictions.

Commercial
Trems

One of the
more important
aspects of the Fed-
eral Streamlining
Act of 1994 is that
it enables the pow-
ernment to buy
commercial items
on commercial
terms. Commer-
cial companies
find it difficult and
costly o do busi-
ness with the gov
ernment. They
have o comply
with unigue erms
and conditions,
grani blanket fi-
nancial audit
rights, and pro-
vide cost Informa
thon o name a few.
To further compdl-

cate doing business with the govern-
ment, many of these requirements
fiowe downward to the subcontractors
as well. Commercial companies often
are unaware of, or are incapable of
complying with, the practices that are
alien in the commercial marketplace.

The Federal Streamlining Act ex-
empts such procurement from a num-
ber of statutory requirements, espe-
cially those that require certification
of compllance. such as contingent
fees certification or the Drug-Free
Workplace Act of 1988

Indeed, the Act prescribes a clear
preference for the purchase and use
of commercial ftems first, and then
non-developmental iterns (NDI). Only
if neither of these s available should
the government consider the acquisi-
tion of spectally designed government-
unigue irems.

Since a definition of “commercial
item” was required and Dol could
not develop one suited for the govern-
ment, the Act is devoted to providing
a definition. The definition s what
one would expect — anything other
than real property sold to the general
public. However, the definition goes
bevond this simple statement 0 In-
clude services that are soid in sub-
stantial quantities in the commercial
market. It also includes items that are
based on evolving technology and are
pot available in the marketplace, but
will be in time to satisfy povernment
requirements. The definitlon also in-
cludes items that are leased or In-
volve intracompany transfers, Modi-
ficatlon of the type customarily
avallable in the market or minor modi-
fications are permitted. In addition,
MDD, If they have been developed at
private expense and sold in substan-
tial quantities on a competitive basis
to multiple state and local govern-
mentz, also are included in the defini-
tion.

Further, if in the best interests of
the government, the contracting of-
ficer may use commercial financing
practices consistent for the product
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Cangresswoman Elizabeth Furse {D-0RF discusses aeguizition reform with Miched Mitian,

Prestdent of Chemibcal Bivsensars Inc., a Parthand-based emvironmenial tech nology company:
Minion hapes te do business with the foderal government now thar the Federal Acguisition
Streamiining Act of 1994 has been signed inte fow By President Clinton,

category being purchased. As much
as 15 percent of the conmact price
may be paid in advance of any con-
fract performance.

If a commercial item Is purchased
on the basis of adequate price compe-
tidon, the purchase is exempl from
cost or pricing data requirements, If
for all practical purposes the commer-
clal item cannot be competitively ac-
quired, the contracting officer then
seeks pricing information through
market analysis, If the information is
such that price reasonableness is dem-
onstrated, the acquisition is exempt
from cost and pricing data require-
memnts. If neither of the above criteria
is met, the contracting officer may
make a written determination to the
fact. and only then may pricing data
be required. To further protect the
government, agencles retain the au-
thority to audit any commerclal con-
tract for up to twio years after the date
of award.

Truth In Negotiations Act

Apant from the Truth in Negotia-
thome aAct [TIMA)® as applicable w
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commerclal fems, several provisions
in the Act cxist that apply across the
board. One provision prohibits con-
tracting officers from requiring certi-
fled cost or pricing data where there is
adequate price competition, or cata-
log or market pricing, or prices set by
law. However, a contracting offlcer
may reguire submission of other,
uncertified information, if it's neces-
sary to determine price reasonable-
ness. With a written determinatbon by
the head of the procuring activity, a
contracting officer may oblain ceni-
fled cost and pricing information in
below-threshold procurement. The
apgency may ootain that Informatkon
unless there is adequate price compe-
tition or catalog or market pricing
available. The TINA is uniformly ap
plied to all federal agencles.

Uniform Procurement System

A common complaint, and in some
cases a barrer o doing business with
a specific agency, is the varlation in
the procurement processes from one
agency to ancther, especlally between
the Dol and civilian apencies. The
Act amends existing statutes, such as
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the Federal Property and Adminisira-
thve Services Act, o promote unifor-
mity wherever practicable, right down
to the forms used in the process,

:

=

i

& [t establishes coniract <ost prin-
gi:lpl-u:i for civilian apencies (already
applicable o DoD). Contract ¢ost prin-
ciples provide that certain types of
costs — such as enterainment costs,
lobbying expenses, advertising costs,
and so-called “golden parachute”
payments — should not be paid by
the maxpayers and ane not “allowable”
on federal contracts. The threshold
for application of the contract cost
principles s ralsed to S300,000 (for
both Dol and cvilian agencies), and
cost certification procedures and pen-
alties identical o those that have long
been applicable in Dol procurement
are established across the board.

The Act alse consolidates auwdit
provisions for bath the Dol and civil-
ianm agencles. A plus for civilian agen-
cies is that it provides multi-vear con
tracting authority, which is already
provided to Dol for the acquisition of
prup::rt'g.r.

Furthermore, regulations powvern-
ing payment profection for first-ther
subcontractors and suppliers are re-
quired under most povermment con-
fracts. Similar protection Is already
provided to Dol subcontractors.

Bid Protests — Notice and
Debriefings

A widespread consensus s Lhal
the volume of protests is attributable,
In part, to the fact that disappointed
offerors protest defensively because
they lack clear information on why
their offers were not acoeped,

The Act requires contraclor
debriefings on request in the hope
that, armed with good information,
the number of protests should be re-
duced as offerors either find their con-
cerms are without merit, or simply
confirm that the award process was
fair. Additionally, the assumption s
that given good Information on the

Movember-Decamber 1994



shortcomings of thelr offers, bids and
proposals will improve and inspire
offerors to continue doing business
with the povernment.

The Act requires greater detail be
made available with respect 1o evalu-
ation factors and significant
subfactors. It establishes am acceler-
ated notice, debriefing and protest
schedule that requires the ioliowing
actions: notice of award must be given
o all offerors within three davs after
the contract is awarded; requests by
afferors for debriefings must be made
within three days after notice of the
award; and the debriefling must take
place within five days of receipt of a
request and contain basic informa-
thon about the award declsion. Pro-
tests must be filed within 10 days alter
contract award or five days after the
debricfing, whichever is later.

Protest Adjudicarion

The Act addresses frivolous or bad
faith protests to the General Services
Board of Conmact Appeals (GSBUCA)
by authorizing the GSBCA 1o dismiss
a protest that is frivolous, brought in
bad faith, or does not state on Its face
a valid basis for protest. In addition, it
authorizes the GSBECA to invoke pro-
ceural sanctions where a person
brings o (rivolous or bad-falth protest,
or willfully abuses the Board's process.

The Act also changes exisling pro-
visions clarifying the General Services
Administration's authority o revoke
delegated authoriry after the award of
a contract if there has been violation
of statute or regulation In the award of
a contract. It also clarfies GSBCA's
authorny 10 review contract decisions
under similar conditions or conditions
of delegated procurement awthority.
Further, it includes two other impor
tant provisions: (1) provides for the
public disclosure of any settlement
agreement regarding the dismissal of
a protest and involving the direct or
indirect expenditure of appropriated
junds; and (2) provides the General
Accounting Office (GAD) with protec-
tive order authority in prolesl cases.

Program  Monoger

Representottve Williem Clinger, [r. (R-PAJ,
Ranking Mingrilty Member of the Govern-
mend Operations Commriitee of the Howse of
Represenlabives

“I am pleased to
be a co-author of
a bipartisan bill
that, from my
perspective,
recreates the
procurement
system into a
better, simpler,
and more
efficient process.”
Finally, the Act authorlzes the pay-
ment of consultant and expert wil-
ness fees, and attormey fees (subject
to some caps) in protests o the GAO
and the GSBCA. and amends the
Comptroller General's authority 10
recommend the payment of attorney

fecs in bid protest cases, rather than
directing agencies to pay such lees.

Federal Acquisition
Computer Network

The Act establishes a requirement
for a Federal Acquisition Computer
Network (FACNET), which would be
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a paperless, electronic method de-
signed 1o dramatically streamline the
federal purchasing process and in-
crease competition amang small and
disadvantaged businesses. The
FACNET Is consistent with the
President’s October 1993 memoran-
dum to implement a government-wide
Electronic Commerce/Electronic Data
Interface (EQEDI) Syetem.*

An interagency team, established
by that memorandum, has been de-
veloping a government-wide elec-
tronic commerce standard that shoulkd
be fully compatible with the FACNET
architecture established by this Act.
Indeed, the Dol found that by the
end of 1994, 220 of their purchasing
activities should be capable of ufiliz-
ing an EC/EDT system, At the end of
the two-year implementation period
[1997], 249 purchasing sites, regpon-
sible for 80 percent of DoD small
purchases, should be capable of utl-
lizing an ECED] system.

As FACNET is fully implemented,
small businesses will be able to per-
fiorm the following actions: access lens
of thousands of small-purchase so-
licitatlon opportunitles daily; elec
ronically select specific solkitations
and submit quotes on those of inter
est; and electromically recelve pur-
chase orders if they are the successful
offeror or access award information if
they are not. The FACNET also ghould
improve agency compliance with the
Prompt Payment Act because it will
Ise able te make electronic lunds trans-
fers. Moreover, FACWET should sig-
nificantly reduce paperwork burdens
for small firms.

A key element of FACNET Is the
requirement that it provide a uniform
interface to industry. Govermment
contractors, particularly small busi-
negses, should have only a single point
of entry to access every federal
apency’s FACNET system. Agencics
are required to implement a FACNET
capability within five years. Lipon
achieving a full FACNET capabllity.
the agency’s threshold regarding nodi-
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fication, or lack thereof will jump to
$250,000.

Test Programs

The Act authorizes the Adminis-
trator of the OFPP to conduct tests of
alternative and innovative procure-
ment procedures in nine specific ar-
eas for a period of four years by walv-
Ing certain provisions of law and
regulations. A singular constraint to
this authority is that participating
apencies be certified to have a full
FACNET capability prior to entering
inte the test program. The concept
will enable OFPP to collect empirical
data necessary to support further re-
forms to the procurement system, par-
ticularly reforms ensuring that agency
contracting officials have the flexibil-
ity to take maximum advantage of
competitive forces.

A specific proviston of the Act au-
thorizes one test program at the Fed-
eral Aviation Administration. This test
allows the Secretary of Transporta-
tion tor test alternative and innovative
procedures in carrying out acquisi-
tions for one of the modernlzatlon
programs under the Airway Capital
Invesiment Plan.

Five pilot programs are deslgnated
within DoD to test commercial-type
acquisition procedures within the
military system. These programs are
as lolkows: (1) Fire Suppart Combined
Arms Tactkcal Trainer (FSCATT): (2)
loint Direct Attack Munitions (JDAM
[): (3) Joint Primary Aircraft Training
aystem (IPATS): (4) Commercial-Dhe-
rivative Adrcraft; and (5) Commercial-
Derivative Englne.

Miscellaneous Provisions
Several provisions in the Act oul-
side the categories presented above
are worthy of mention. They include,
but are not restricted to, the following:

* Armending DoD-unigque reguire-
ments for the certification of con-
tract claims. The Contract Disputes
Act of 1978% established POVETT-
ment-wide requirements for the cer-

Progrom  Monoges

The success or fallure of this Act wil! resd
with faoer vigorously it is implemended in the
virrkous agencies of govermment. This Acl
provides a vas! armny of tooly for governmen!
afficiels o cwl bock owldmed and counter-
producihe rules and reguiations. Represenia-
tive Flayd Spence (R-5C), Ronking Minorily
Member af the Armed Sendces Commtiliee of
the Howse of Represenfativies.

tification of claims, These require-
ments remain in effect for all clalms,
including those at the Dol

* Streamlining and consolidating
d number of Dol reporting require-
ments related to weapons systems
acquisition. This action also pro-
vides an enhanced capability to ful-
fill current operational testing re-
quirements.

= Providing tools to civillan agen-
cles mecessary 1o improve conmmact-
ing with small disadvantaged busi-
nesses, similar o those currently
applicable to DoD. A new five-per-
cent poal has been established for
women-owned businesses. The Act
would also establish education and
training programs for critical acqui-
sithon personnel aimed at increas-
ing the participatlon of small disad-
vantaged businesses, women and
other minorities in government con-
tracting.

* Increasing the time period for

shipbuilding claims to six vears,
while maintaining the 18-month
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limit for contracts entered Into afier
December 7, 1983, but before date
of enactment.

= Improving acquisition manape-
ment through vendor and employee
excellence awards and workiorce
incentive programs, including pay
for performance.

Epilogue

“Enmable or reinforce existing au-
thorities and expunge obsolete and
redundant statures,” are powerful
words, | have spoken to “a mone equi-
table balance between the povern-
ment-unigque requirements and the
need o lower the government's cost
of doing business.” Ceriainly, other
compromises are possible in the com-
plex business of acquisition. The act
of balancing gouging-out, govern-
ment-unique reguirements, vet pro-
tecting the public pood, is a delicate
one. The balance, for DoD, is keeping
the “edpe on the bayonet,” yet ensur-
ing there are sufficlent plowshares o
feed the corps. Interestingly, in this
battle the warrlors may be wearing
green eye shades and garters. The
question is whether or not the corps
will come out from behind the moun-
tains of paper that protect them to do
battle. Mogo found the emermy!

Wioud, the squires of the acquisition
community, have fumbled your way
to the mournament field. confronbed
the knights, and negotiated rules to
wour faver, They have thrown their
glowves at your feet, What will wou do
now?
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