INTRODUCTION TO PERFORMANCE-BASED SERVICE ACQUISITION

Performance-based acquisition service contracting (PBSA) is not a new type or method of Government contracting. We have set performance requirements for all types of weapon systems from vehicles, aircraft and ships for years. We don’t tell the manufacturer how to build the piece of equipment, we define the performance outcomes it must achieve, i.e. flight altitude, speed, carrying capacity, etc. This approach has served our warfighters well, now we want to expand to the acquisition of services. Our ability to make this transition will play an important role in the success of your organizations ability to meet its mission requirements.  

Trends in government procurement illustrate a clear shift away from hardware spending and toward contracting for services. Between fiscal year 1990 and fiscal year 2000, purchases of equipment and supplies decreased by $25 billion while purchases of services increased by $17 billion (an increase of approximately 24%). Purchases of services now represent 43% of federal contracting expenses. Services are now the largest single spending category in federal contracting, and forecasts indicate this trend is likely to continue during the first decade of the 21st century. The growth in service contracting can be attributed to increases in two types of services: information technology (IT) services and professional, administrative, and management support (PAMS) services. IT services contracting has increased from $3.7 billion in FY1990 to $13.4 billion in FY 2000. PAMS contracting has experienced a similar increase during the past decade, rising from $12.3 billion in FY 1990 to $21.1 billion in FY 2000.

These trends have focused a lot of attention in Congress and senior DOD leadership on how we buy services. It means we must seriously focus on how we spend our service dollars. We must develop business and acquisition strategies that focus on the performance outcomes our organizations need from contracted services to efficiently and effectively meet their mission outcomes. The basic principle of Performance Based Service Acquisition (PBSA) is to tell the service provider what performance outcomes must be met rather than how to do the job. The purpose of this course is to increase your knowledge of and comfort with developing performance outcomes, performance standards, and performance assessment strategies that will both improve your organizations mission performance and make the most efficient use of your funding resources. 

Before we get started lets quickly review the acquisition process. The Federal Acquisition Regulations says the goal of the Federal Acquisition System is to deliver on a timely basis the best value product or service to the customer, while maintaining the public’s trust and fulfilling public policy objectives.  So let’s take a quick overview look at the process.
[image: image1.wmf]The acquisition process begins when a mission capability or need is identified which can not be met from existing resources. The process consists of three major phases, Mission Support Planning, Mission Planning Execution and Mission Performance Assessment.
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Mission support planning is the single most important part of the whole process. It’s during this phase that we define our performance needs, develop a performance work statement, identify common commercial market business practices, potential service providers and get industry feedback on our working documents. We also identify our funding sources, develop a government cost estimate of the required service and how we are going to ultimately assess contractor performance. Finally we synthesize an acquisition strategy that leverages contract type and performance incentives to deliver Best Value mission performance to the customer.
Mission Planning Execution places in action the planning that occurred during the planning phase. We create a solicitation document that formally communicates to industry our requirements and our business plan to support the mission performance need we have. We receive contractor proposals for how they will meet our performance needs and evaluate them against criteria we’ve selected that will best determine the success of a potential contractors approach in meeting our needs. The final step in the phase is the selection of the successful service provider that represents the best value to the government.

Mission Performance Assessment is usually the longest part of the process because service contracts can last for five years or more.  During this time the service provider should become our strategic partner in driving innovation and improvements to mission performance outcomes. This part of the process involves two key areas: administering contract requirements such as invoicing and payments; and managing the relationships and expectations of both the contractor and customers in meeting the terms of the contract and achieving the required mission performance results. We also start the planning phase for a follow on acquisition if there is a continuing need for the service being provided.

We’ve depicted the process as a continuous circle built around the mission need, however the time involved in each phase is not equal as indicated in our illustration. Most of this course focuses on the planning phase, because if we don’t get the requirement right, the rest of the process can not fix or overcome a poorly defined requirement. The performance outcomes you develop in the planning phase are the foundation that everything else is built on. The basic principle is to tell the contractor what we want rather than how to do the job. This has been an essential aspect of Government contracting virtually since the Government first contracted for supplies or services. There are a number of sources of policies and procedures, which both govern and guide the process of acquiring services to include the process of describing requirements. The following are the major sources and the policies and procedures which they establish.

OFPP Policy Letter 91-2, “Service Contracting,” April 9, 1991. 

OFPP Policy Letter 91-2 (Appendix 2) establishes policy for the government’s acquisition of services by contract. It emphasizes the use of performance requirements and quality standards to ensure the appropriate quality level is achieved, and that payment is made only for services which meet contract standards. The Policy Letter requires the use of performance-based contracting methods to the maximum extent practicable. It requires the selection of acquisition and contract administration strategies, methods, and techniques, which best accommodate the requirement. Performance-based contracting considerations include the statement of work, quality assurance, selection procedures, contract type, repetitive requirements, and multiyear contracting. Discussion of statements of work and Performance Assessment is very relevant to your understanding of performance-based service contracting. Statements of Work. “When preparing statements of work, agencies shall, to the maximum extent practicable, describe the work in terms of what is to be the required output rather than how the work is to be accomplished.” Quality Assurance. “Agencies shall, to the maximum extent practicable, assign contractor’s full responsibility for quality performance. Agencies shall develop formal, measurable performance standards and surveillance plans to facilitate the assessment of contractor performance and the use of performance incentives and deduction schedules.”

The basic problems identified with Government service contracts are: vague work statements, insufficient use of fixed price arrangements, a general lack of quantifiable performance standards, and, finally, inadequate Performance Assessment surveillance. The persistence of these problems in our Government contracts results in the significant waste of procurement dollars, many times with the Government paying for something less than what it wants and needs. The basic principles of PBSA address the issues raised in the OFPP letter and the procurement team’s diligent application of these principles will greatly further the effectiveness of Government contracts.

Federal Acquisition Regulation (FAR).
The FAR, which includes agency acquisition regulations which implement and supplement the FAR, provides uniform policies and procedures for acquisition by all executive agencies. The FAR does not include internal agency guidance such as designations and delegations of authority, assignments of responsibilities, and internal reporting requirements. Of most direct interest to the subject of performance-based service contracts are FAR Part 11 – Describing Agency Needs, FAR Part 22 – Application of Labor Laws to Government Acquisitions, FAR Part 37 – Service Contracting, and FAR Part 46 – Quality Assurance. Other parts also play a role in deciding the contracting method to use in acquiring the services. These are FAR Part 10 - Market Research, FAR Part 12 – Acquisition of Commercial Items, FAR Part 13 – Simplified Acquisition Procedures, FAR Part 14 – Sealed Bidding, and FAR Part 15 – Contracting by Negotiation.

FAR Subpart 37.6 (Performance-Based Services Acquisition).
The principal objective: obtain optimal performance by expressing government needs in terms of required performance requirements (objectives) and/or desire outcomes, rather than the method of performance, to encourage industry-driven, competitive solutions. Solicitation may use either a Performance Work Statement (PWS) or a Statement of Objective (SOO). Contracts or orders must include: a PWS and measurable performance standards (either objective or subjective) to reflect the required level of service to meet mission objectives and to enable performance assessment of requirements (objectives) and/or desired outcomes having been met. PBSA Contracts or orders may include performance incentives of any type (i.e., positive, negative, monetary, non-monetary). Must correspond to specified performance standards. PWS may be prepared by the government or result from a SOO but it must describe the work in terms of “what is to be done”, not in terms of “how to do it”.

Quality assurance surveillance must address means for assessing contractor accomplishment of performance requirements (objectives) and/or desired outcomes and compliance with appropriate inspection clause(s). Agencies must develop Quality Assurance Surveillance Plans (QASP) for services or rely on contractor commercial quality assurance systems. QASPs to focus on required performance levels, not on the methods used to achieve them. Level of surveillance should be commensurate with dollar value, risk, acquisition complexity, and use commercial practices to maximum extent practicable (e.g., for some simplified acquisition, the specified inspection clause may provide adequate means of surveillance, without requiring a detailed QASP).

Agencies must use competitive negotiation, when appropriate to ensure selection of services that offer best value, cost and other factors considered. Order of precedence for contract types for a performance-base arrangement: firm-fixed price (FFP), then non-FFP. FFP contracts or orders are generally appropriate for services that can be defined objectively and for which performance risk is manageable. Agency program officials are responsible for accurately describing the need to be filled or the problem to be resolved through service contracting. Use performance-based contracting method for services to maximum extent practicable, except for Architecture-engineer services acquired under 40 USC 541-544, Construction, utility services, and services incidental to supply purchases.
DFARS 237.170-2 Prohibition on Acquisition of Services.
Unless approval is obtained, the acquisition of services through a contract or order that is not performance based or is to be awarded by a non-DOD agency is prohibited.
DFARS 237.170-3 Approval Requirements.
For the acquisition of services that are not performance based: 

· At or below $50,000,000 obtain the approval of the designated department or agency official.

· Over $50,000,000 obtain the approval of the senior procurement executive.
DOD Policy and Guides.
· DOD mandated that…"at a minimum, 50 percent of service acquisitions, measured in both dollars and actions, are to be performance-based by year 2005." - Under Secretary of Defense, Acquisition, Technology & Logistics (USD(AT&L)), April 5, 2000

· DOD Guidebook on PBSA, USD(AT&L), January 2, 2001

· DOD mandated that 50% of all personnel who prepare statements of work for services contracts trained on preparing performance based statements of work by September 30, 2004 and have the remained trained by September 30, 2005. Encouraged the use of the Seven Steps to Performance Based Services Acquisition Guide.

· DOD remains committed…“to PBSA and is committed to work towards its existing goal of 50% of eligible service actions over $25K” and restated that personnel involved in preparation of performance-based statements of work must complete PBSA training and recommended the DAU CLC 013, Performance-Based Services Acquisition course – (USD (AT&L)), Acting Director, Defense Procurement and Acquisition Policy (DPAP), February 1, 2006.

· New AT&L policy being implemented based on FY06, Section 812 language, intent of language is to ensure acquisition of services provide the highest quality support to and enhance the DOD warfighter’s capabilities and to strengthen DOD management of the acquisition of services.
Service Contract Issues, FAR Part 37.
FAR Part 37 addresses service contract issues. It lists the following areas of work as examples of service contracts: 

Maintenance, overhaul, repair, servicing, rehabilitation, salvage modernization, or

modification of supplies, systems, or equipment;

Routine recurring maintenance of real property;

Housekeeping and base services;

Advisory and assistance services;

Operation of government-owned equipment facilities, and systems;

Communication services;

Architect-Engineering;

Transportation and related services;

Research and development.

The last three items are specialized and are covered in detail in FAR Part 36.6, FAR Part 47, and FAR Part 35, respectively. Other than those specific types of services, this course will review a wide range of services performed by either professional or nonprofessional

personnel, for large or small dollar value contracts, whether performed by an organization or an individual.

OMB Circular A-76, “Performance of Commercial Activities”.
OMB Circular A-76 (August 4, 1983) (Appendix 1) establishes policy that commercial

activities, which are not inherently governmental functions, should be obtained from the private sector when it will enhance quality, economy, and productivity. The Circular defines a “commercial activity” as one, which is operated by a federal executive agency and which provides a product or a service, which could be obtained from a commercial source. Attachment “A” of the Circular provides a list of examples of commercial activities. The Circular also sets forth the procedures for determining whether commercial activities should be performed under contract with commercial sources or in-house using government facilities and personnel. The decision is based upon a comparison between the cost of contracting with a commercial source and the government’s estimated cost of performing the activity in-house. Both the contractor’s cost proposal and the government’s cost estimate is based on the description of services contained in the performance work statement.

Contracting for Services. 
Generally speaking, it has been government policy since the mid 1950s to perform commercial or industrial activities by contract, unless some compelling reason warrants bringing the job “in-house” or the task is an inherently governmental function. The main concern of this text is that if the decision is made to use a service contract, both the award and subsequent use of the services is proper.

Personal Versus Nonpersonal Services. 
The laws of the United States generally prohibit the use of “personal” service contracts unless specifically authorized by Congress. Personal services are defined in FAR 37.104 and are services where contractor employee performance is subject to the relatively continuous supervision and control of a Government officer or employee. “Nonpersonal” service contracts, however, are proper under general contracting authority. This is an important consideration for a contracting officer in deciding whether to accept a purchase request for services.

In summary, the OFPP letter 91-2 and the above mentioned guidance clearly establishes the procurement policy for service contracts. This policy has three basic elements. First, Government acquisition personnel should use performance-based contracting methods to the maximum extent possible when acquiring services. Second, the procurement team should use appropriate acquisition and contract administration strategies, methods, and techniques to accommodate the requirements.

Third, procurement officers shall justify the use of other than PBSA methods and shall document the contract file to support that decision. These three elements will be at the core of the lessons of this text. At first, you may find it difficult to apply the principles of PBSA to your specific procurement, especially those of you who are involved with unique engineering services. However, as you gain experience with structuring performance-based work statements and developing Performance Assessment Plans that accurately survey a contractor’s performance of these work statements, you should find using PBSA methods an extremely effective way of contracting.

PRINCIPLES OF PERFORMANCE-BASED SERVICE CONTRACTING

The procurement policy established by OFPP letter 91-2 is clear and unambiguous. PBSA methods shall be the procurement methods of choice, and when PBSA techniques are not appropriate for use the decision shall be documented in the contract file. For many, this policy has changed dramatically how acquisition personnel perform their jobs. For those relatively new to the world of Government acquisition or those whose experience is mostly in the world of Cost Plus Award Fee (CPAF) type contracts or Level of Effort/Cost Plus Fixed Fee contracts, PBSA will present major challenges and will require a fresh approach to structuring contracts, especially contracts for services. These challenges and the problems that unfamiliarity with a new practice breeds are not as insurmountable or daunting as they may first appear. PBSA is not a new procurement strategy or recently invented policy. Many procurement activities have never stopped using PBSA techniques. The U.S. Department of the Navy, as one example among many, has used PBSA techniques effectively for facilities maintenance services for decades. The U. S. Department of the Air Force and the Army Corps of Engineers also has effectively employed PBSA techniques in their service contracts.

Moreover, PBSA techniques are not only applicable to routine services. There are clear examples when PBSA techniques have been used to procure new and innovative commodities. The Army Signal Corps’ contract with the Wright Brothers, as an example, was clearly a performance-based contract, containing many of the elements that today characterize PBSA techniques. A copy of the Wright Brothers’ “Heavier - Than - Air Flying Machine” contract is included as Appendix 4 of this text. Simply stated PBSA methods structure a contract around the contractor performing clearly defined services or achieving stated performance standards. In both cases, the contractor’s performance must be measurable through an objective quantitative manner. This means that the Government acquisition personnel must describe what they want to procure in clearly defined terms and the performance results of which can be effectively measured. For a lot of us, this will be the most difficult part of implementing PBSA techniques. Learning to write statements of work in a way that describes the output of the contractor’s effort may not be an easy task for most. But it is the only way to form a PBSA contract.

What is Performance Based Service Acquisition?

A performance-based service contract is a service contract whose required services are described as a desired outcome of the process rather than as a detailed, “how to” process the contractor must follow. Describing the requirement in terms of desired outcomes allows the contractor flexibility to design the most efficient process to achieve that outcome. To clarify a small but sometimes misunderstood belief before we begin, PBSA is not itself a contract type. Examples of contract types are firm fixed price, fixed price incentive-firm target, CPAF, or cost plus fixed fee. Nor are there specific clauses that are applicable solely and uniquely for PBSA contracts. The appropriate clauses would be selected based upon the contract type (whether the contract was fixed price in nature or cost reimbursable) and sometimes determined by the type of commodity (whether the commodity is supplies or services). For example, there is no “GOVERNMENT PROPERTY” clause specifically for PBSA contracts. There is, however, a “GOVERNMENT PROPERTY” clause for fixed price contracts and another for cost reimbursable contracts. You should not expect to find a separate set of contract clauses specifically reserved for PBSA.

PBSA techniques are concerned with defining the tasks to be performed by the contractor, establishing observable and measurable performance standards in the requirements section of the contract, and developing a method to assess or survey the contractor’s performance in accordance with inspection and acceptance requirements of the contract. The implementation of PBSA techniques involves virtually every aspect of the acquisition process. Statement of work, quality assurance, source selection procedures, contract type, and repetitive requirements are all issues which, within their individual and joint contexts, help establish PBSA characteristics in a contract. The key differences between the traditional contract and PBSA are in Section C – how the requirement is stated and in Section E - the inspection and acceptance section.

PBSA and the Requirement. 

The statement of work (SOW), Section C, must express the product of the contract in terms of what the contractor is to accomplish. The SOW, referred to as the performance work statement (PWS) in PBSA, must describe the work to be done in clear, observable, and quantifiable or measurable terms. For some services, this will come easier than for others. The key will lie in the acquisition team taking a hard, thoughtful look at the need that they want the contractor to satisfy, and then making some difficult decisions and judgments. In PBSA the PWS replaces the SOW. The next chapter of this text will discuss writing performance work statements. 

PBSA and Inspection and Acceptance. 

The standard clauses for Quality Assurance and special actions required in the PWS to obtain government acceptance of the product or service are identified in Section E, inspection and acceptance. The Performance Assessment Plan, along with the PWS, are used together to ensure the contractor’s successful performance of a PBSA contract.

The assessment plan (Quality Assurance Surveillance Plan or QASP) is designed to assess the contractor’s performance in delivering the performance results stated in the PWS. Generally, it is not made a part of the contract. The performance assessment plan describes the disciplined process the government will use in evaluating the contractor’s actual performance in order to determine conformity with the requirements of the contract. In the PBSA world of routine services, the performance assessment plan usually addresses each of the work requirements in the contract. In addition, the performance assessment plan must be written to objectively assess the contractor’s accomplishment of the performance standards established in the PWS.  However, under a contract based upon PBSA principles, the contractor has the right to appeal the Government’s assessment. This right applies if the judgment of the Government was not based on an objective evaluation of the contractor’s performance against the measurable standards.

We will set the discussion of “assessment through oversight” versus “assessment through insight” aside until later in the text. For the time being, let’s concern ourselves simply with the thought that somehow the Government has an obligation to the people of the United States to assure that the contractor has provided the services, performed satisfactorily, and in all other ways met its contractual requirements before making payment.  
Note:  Don’t confuse the on going performance assessment process with the award fee determination process on contracts which contain an award fee performance incentive.  The two are related but separate.  The performance assessment process goes on for all contracts regardless of the type of contract.

PBSA and Source Selection.

PBSA techniques also should be implemented in source selection procedures. Quality related factors should be the focus of the source selection procedures. Technical capability, management capability, cost realism, and perhaps more significant than the others, past performance, need to be discriminating factors for the Government’s source selection evaluation boards to consider. Cost proposals should be reviewed to assess the contractor’s understanding of the requirements and consistency with the contractor’s technical proposal. At the same time, technical leveling should be avoided since it discourages contractors from proposing innovative methods of performance.

What is a Services Requirement?

One which directly engages a contractor’s time and effort whose primary purpose is to perform an identifiable task rather than furnish an end item of supply. A services contract may be either a nonpersonal or personal contract performed by professional or nonprofessional personal whether on an individual or organizational basis. Some of the areas in which services contracts are found include the following:
· Maintenance, overhaul, repair, servicing, rehabilitation, salvage, modernization, or modification of supplies, systems, or equipment.

· Routine recurring maintenance of real property.

· Housekeeping and base services.

· Advisory and assistance services.

· Operation of Government-owned equipment, facilities, and systems.

· Communication services.

· Architect-Engineering (see subpart 36.6)

· Transportation and related services (see Part 47).

· Research and development (see Part 35).
Advisory and assistance services means those services provided under contract by nongovernmental sources to support or improve; organizational policy development; decision-making; management and administration; program and/or project management and administration; or R&D activities. It can also mean the furnishing of professional advice or assistance rendered to improve the effectiveness of Federal management processes or procedures, including those of an engineering and technical nature. In rendering the foregoing services, outputs may take the form of information, advice, opinions, alternatives, analyses, evaluations, recommendations, training and the day-to-day aid of support personnel. All advisory and assistance services are classified in one of the following subdivisions:
· Management and professional support services

· Studies, analyses and evaluations

· Engineering and technical services

What are Supply-type contracts?

Supplies mean all property except land or interest in land. It includes (but is not limited to) public works, buildings, and facilities; ships, floating equipment, and vessels of every character, type, and description, together with parts and accessories; aircraft and aircraft parts, accessories, and equipment; machine tools; and the alteration or installation of any of the foregoing.
Inherently Governmental Functions.
An inherently governmental function means a function that is so intimately related to the public interest as to mandate performance by Government employees.  This definition is a policy determination, not a legal determination. An inherently governmental function includes activities that require either the exercise of discretion in applying Government authority, or the making of value judgments in making decisions for the Government. Contracts shall not be used for the performance of inherently governmental functions.  Agency decisions which determine whether a function is or is not an inherently governmental function, may be reviewed and modified by appropriate Office of Management and Budget (OMB) officials. The requirements of this section apply to all contracts for services.  They do not apply to services obtained through either personnel appointments, advisory committees, or personal services contracts issued under statutory authority. The following is a list of some functions considered to be inherently governmental:
· The direct conduct of criminal investigations.
· The control of prosecutions and performance of adjudicatory functions (other than


those relating to arbitration or other methods of alternative dispute resolution).
· The command of military forces, especially the leadership of military personnel



who are members of contingency support activities.
· The conduct of foreign relations and the determination of foreign policy.
· The determination of agency policy, such as determining the content and


application of regulations, among other things.
· The determination of federal program priorities for budget requests.
· The determination of what government property is to be disposed of and on what 

terms (although an agency may give contractors authority to dispose of property at prices within specified ranges and subject to other reasonable conditions deemed appropriate by the agency).
· Award contracts.
· The determination of budget policy, guidance, and strategy.
· The approval of federal licensing actions and inspections.

· The approval of position descriptions and performance standards for federal


employees.
· The approval of the agency responses to Freedom of Information Act requests

(other than routine responses that, because of statute, regulation, or agency policy, do not require the exercise of judgment in determining whether documents are to be released or withheld), and the administrative appeals of denials of Freedom of Information Act requests.
· Direction and control of federal employees.
· Control and direction of intelligence and counter-intelligence operations.
· Selection or non-selection of individuals for Federal Government employment.
· Conduct of administrative hearings to determine the eligibility of any person for a 


security clearance, or involving actions that affect matters of personal reputation or eligibility to participate in government programs.
· Collection, control, and disbursement of fees, royalties, duties, fines, taxes and


other public funds, unless authorized by statute.
· Control of the treasury accounts.

· Administration of public trusts.
· Drafting of Congressional testimony, responses to Congressional correspondence,
or agency responses to audit reports from the Inspector General, the General Accounting Office, or other Federal audit entity.

References:  FAR 2.101, FAR  7.502 and FAR 7.503

Service Employee.
Service employee means any person engaged in the performance of a service contract other than any person employed in a bona fide executive, administrative or professional capacity, as those terms are defined in Part 541 of Title 29, Code of Federal Regulations. 
Reference:  FAR 22.1001

Service Contract Act of 1965, as Amended.
Contractors performing on service contracts in excess of $2,500 to which no predecessor contractor’s collective bargaining agreement applies shall pay their (service) employees at least the wages and fringe benefits found by the Department of Labor (DOL) to prevail in the locality, or in the absence of a wage determination, the minimum wage set forth in the Fair Labor Standards Act.  The most current wage rates must be obtained from DOL via a wage determination request.  The wage determination is then incorporated into the solicitation and resultant contract.  Because a wage determination covers one year only, a new DOL wage determination is to be requested and incorporated when exercising an option, or at the annual anniversary date of a multiple year contract (if funded by annual appropriations).  An adjustment in contract price may result. 

Reference:  FAR 22.1002, and 22.1007

Nonpersonal services.
In regard to a nonpersonal services contract, the personnel rendering the services are not subject, either by the contract’s terms or by the manner of its administration, to the supervision and control usually prevailing in relationships between the Government and its employees. Nonpersonal service contracts are authorized by the Government in accordance with FAR 37.102, under general contracting authority, and do not require specific statutory authorization.  The contracting officer is responsible for determining whether the services needed will be nonpersonal or personal using the definitions found in FAR 37.101. In regard to a nonpersonal services contract, the personnel rendering the services are not subject, either by the contract’s terms or by the manner of its administration, to the supervision and control usually prevailing in relationships between the Government and its employees. Nonpersonal service contracts are authorized by the Government in accordance with FAR 37.102, under general contracting authority, and do not require specific statutory authorization.  The contracting officer is responsible for determining whether the services needed will be nonpersonal or personal using the definitions found in FAR 37.101 and the guidelines found in FAR 37.104.

Reference:  FAR 37.101, 37.103, and 37.104.

Personal services.
As indicated in FAR 37.101, a personal services contract is characterized by the employer-employee relationship it creates between the Government and the contractor’s personnel.  The Government is normally required to obtain its employees by direct hire under competitive appointment or other procedures required by the civil service laws.  Obtaining personal services by contract, rather than by direct hire, circumvents those laws unless Congress has specifically authorized acquisition of the services by contract.

In a personal services contract, the contractor is considered to be, and is treated as an employee of the Government.  In this type of relationship, a government officer or employee directly supervises and controls the contractor’s personnel on a continuing basis.

Factors to consider in determining if a government employer-employee relationship exists include the following:
· Performance is on site.

· Principal tools and equipment furnished by the government.

· Services are in furtherance of assigned function or mission.

· Civil Service personnel are performing comparable services.

· The service will be needed beyond 1 year.

· Requires government direction, directly or indirectly.
Reference:   FAR 37.101 and FAR 37.103

Personal services relationship.
Independent contractors who perform work for the Government and whose work is either accepted or rejected by the Government do not qualify as personal service contractors.  Likewise, an isolated case of unauthorized supervision of a contractor employee would not necessarily make that employee a personal services contractor.  The personal services relationship depends upon the extent to which contractor employees are supervised and controlled by the government, and the continuity of such a relationship.
Services in question.
Factors that tend to characterize services as personal rather than nonpersonal are listed below:
· Services represent the discharge of a government function that calls for the exercise of personal judgment and discretion on behalf of the Government.

· Requirement is continuing rather than short-term or intermittent.

· Government reserves the right to assign tasks to and prepare work schedules for contractor employees during performance of the contract.

· Government retains the right (whether actually exercised or not) to supervise the work of the contractor personnel, either directly or indirectly.

· Government reserves the right to supervise or control the method by which the contractor performs the service, the number of people employed, and the special duties of individual employees.

· Government will review performance by each individual contractor employee, as opposed to reviewing a final product or service on an overall basis after completion of work.

· Government retains the right to have contractor personnel removed from the job for reasons other than misconduct or security.
· Contractor personnel are used interchangeably with government personnel to perform the same functions.
Contract Advisory and Assistance Services (CAAS).
This section prescribes policies and procedures for acquiring advisory and assistance services by contract.  This applies to contracts, whether made with individuals, or organizations, that involve either personal or nonpersonal services. Advisory and assistance services means those services provided under contract by nongovernmental sources to support or improve:
· organizational policy development

· decision-making

· management and administration

· program and/or project management and administration, and

· research and development activities.

Acquisition Teams (Contracting personnel) should ensure that purchase descriptions for advisory and assistance services:
· reserve final determination for government officials
· require proper identification of contractor personnel who attend meetings, answer government telephones, or work in situations where their actions could be construed as acts of government officials unless, in the judgment of the agency, no harm can come from failing to identify themselves, and

· require suitable marking of all documents or reports produced by contractors.


Reference:  FAR 2.101 and FAR 11.106

The following activities and programs are excluded or exempted from the definition of advisory and assistance services:
· Routine information technology services unless they are an integral part of a contract for the acquisition of advisory and assistance services
· Architectural and engineering services as defined in the Brooks Architect-Engineers Act (Section 901 of the Federal Property and Administrative Services Act of 1949, 40 U.S.C. 541)
· Research on theoretical mathematics and basic research involving medical, biological, physical, social, psychological, or other phenomena



Reference:  FAR 37.202

Subject to FAR 37.205, agencies may contract for advisory and assistance services, when essential to the agency’s mission, to:
· obtain outside points of view to avoid too limited judgment on critical issues
· obtain advice regarding developments in industry, university, or foundation research
· obtain the opinions, special knowledge, or skills of noted experts

· enhance the understanding of, and develop alternative solutions to, complex issues

· support and improve the operation of organizations, or  

· ensure the more efficient or effective operation of managerial or hardware systems.


Reference:   FAR 37.203

Contracting for advisory and assistance services is a legitimate way for the Government to improve services and operations.  Accordingly, advisory and assistance services may be used at all organizational levels to help managers achieve maximum effectiveness or economy in their operations.  All advisory and assistance services are to be classified in one of the definitions given below. Reference:  FAR 37.203 and DFARS 237.2

Management and professional support services. 

Management and professional support services provide assistance, advice, or training for the efficient and effective management and operation of organizations, activities (including management and support services for R&D activities), or systems.  

These services are normally closely related to the basic responsibilities and mission of the agency originating the requirement for the acquisition of services by contract.  Included are efforts that support or contribute to improved organization of program management, logistics management, project monitoring and reporting, data collection, budgeting, accounting, performance auditing, and administrative/technical support for conferences and training programs.
Studies, analyses, and evaluations. 

Studies, analyses, and evaluations provide organized, analytical assessments/evaluations in support of policy development, decision-making, management, or administration.  Included in these services are studies in support of R&D activities, acquisition models, and methodologies, and related software supporting studies, analyses, or evaluations.
Engineering and technical services. 

Engineering and technical services are used to support the program office during the acquisition cycle by providing such services as systems engineering and technical direction to ensure the effective operation and maintenance of a weapon system or major system as defined in OMB Circular No. A–109.  These services also provide direct support of a weapon system that is essential to research, development, production, operation, or maintenance of the system.
Multiple awards of CAAS task order contracts. 

If an indefinite quantity task order contract is used to acquire contract advisory and assistance services and will not exceed 3 years and $10,000,000, including options. A contracting officer is not required to give preference to multiple awards.  However, if it will exceed the levels stated, then the contracting officer shall make multiple awards unless:
· The contracting officer or other official designated by the head of the agency determines in writing, before issuance of the solicitation, that the services are so unique or highly specialized that it is not practicable to award more than one contract.
· A determination is made by the contracting officer or other official designated by the head of the agency, after evaluation of offers, that only one offeror is capable of providing the services at the level of quality required.
· Only one offer is received.
Contract advisory and assistance services (CAAS) shall not be used:

· in performing work of a policy, decision-making, or managerial nature which is the direct responsibility of agency officials
· to bypass or undermine personnel ceilings, pay limitations, or competitive employment procedures
· to contract for work on a preferential basis to former government employees

· under any circumstances specifically to aid in influencing or enacting legislation, or
· to obtain professional or technical advice which is readily available within the agency or another federal agency. Reference:  FAR 37.203

The contracting officer shall verify.
The determination required by FAR 37.203(d) is made.  There must be a determination that neither covered personnel for the requesting agency nor another agency, with adequate training and capabilities to perform the required advisory and assistance services, are available. The applicable requirements of FAR 37.103 & 104 (personal vs. nonpersonal services), and FAR 37.2, Contract Advisory and Assistance Services (CAAS) are met.

Action is taken to avoid conflicts of interest in accordance with FAR 9.5. In acquisition planning, managers and responsible parties should consider whether to restrain the awardee from competing for follow-on contracts due to organizational conflicts of interest.  Acquisitions should be identified that would create an actual or potential conflict of interest on future acquisitions.  Rules and procedures, as shown in FAR Subpart 9.5, should be followed as guidance in identifying any potential problems. Organizational conflict of interest means that, because of other activities or relationships with other persons:

· a person is unable or potentially unable to render impartial assistance or advice to the Government,
· the person’s objectivity in performing the contract work is or might be otherwise impaired, or 
· a person has an unfair competitive advantage. Reference:   FAR 9.502

Conflict of interest criteria applies to all contracts; however, contracts more likely to encounter conflicts of interest are:
· management support services
· consultant or other professional services

· contractor performance of, or assistance in, technical evaluations

· systems engineering and technical direction work performed by a contractor who does not have overall contractual responsibility for development or production

· contracts with either profit or nonprofit organizations, including nonprofit organizations created largely or wholly with government funds, and

· instant contracts—an organizational conflict of interest may result when factors create an  actual or potential conflict of interest on an instant contract, or when the nature of the work to be performed on the instant contract creates an actual or potential conflict of interest on a future acquisition.  In the latter case, some restrictions on future activities of the contractor may be required. 

Reference:   FAR 9.502

The contracting officer must avoid, neutralize, or mitigate significant potential conflicts of interest before contract award.  Of special interest is the possibility for a potential conflict of interest in regard to follow-on contracts.  The rules and procedures the contracting officer must follow when an acquisition involves a significant potential organizational conflict of interest are described in FAR 9.5.

The contracting officer must:
· Identify acquisitions that would create an actual or potential conflict of interest.
· Determine whether the acquisition is exempt, by statute, from the requirements of FAR Subpart 9.5.
· Prepare a written analysis of the potential conflict of interest, only when a substantive issue concerning potential conflict of interest exists.

· Select and/or prepare the applicable solicitation provision and contract clause.

· Forward the analysis and proposed provision and clause to the chief of the contracting office for review and approval.

· Incorporate the provision(s) and/or clause(s) in the solicitation, if approved.

· Resolve the potential conflict based on the information supplied by the offeror in response to the solicitation or during discussions.

· Retain any certificates submitted as prescribed in the solicitation. 


References: FAR 9.501–507

The agency head or a designee may waive any general rule or procedure pertaining to potential conflicts of interest by determining that its application in a particular situation would not be in the Government’s interest.  Any request for waiver must be in writing, shall set forth the extent of the conflict, and requires approval by the agency head or designee.  Agency heads shall not delegate waiver authority below the level of head of a contracting activity. Reference: FAR 9.503




























